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experience and education?

A. Sure. I have a degree in electrical engineering

from North Dakota State University in 2005. Spent a

small amount of time as a traffic design engineer for the

Department of Transportation before I was employed here

where I work mostly on siting cases, energy efficiency

cases, and some telecommunications cases.

Q. And as a part of your employment, you've gone to a

number of trainings; is that right?

A. That is correct.

Q. Thank you.

MS. CREMER: I will turn it over then for

questions.

MR. SMITH: Commissioner Nelson, fire away.

COMMISSIONER NELSON: Mr. Rounds, you heard my

question; is that correct? Can you respond?

THE WITNESS: Yes. So the first condition, I

think -- can you remind me of which number that is?

COMMISSIONER NELSON: 26.

THE WITNESS: No. 26 is somewhat of a standard

condition that we've used in past stipulations. And in

this case we wanted to make sure that it applied to -- we

had some questions about some of the agricultural,

electric equipment, RTK type of systems.

And one of the issues that came up was in
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talking to some of the RTK vendors and some of the folks

who actually manufacture the equipment, a lot of them are

using different frequency -- different frequencies in the

area, depending on which vendor you're using.

So in Minnesota some cases they're using a

license spectrum, which is at a higher frequency. In

South Dakota, though, the folks that I talked to said

that they're using like 400 megahertz range where they

are actually in an unlicensed band.

And if you read closely, it says that any other

licensed communication transmitting or receiving

equipment. And so we thought that was a little bit

ambiguous when we're talking about the spectrum that the

equipment resides on.

I think you could probably make the argument

that that was licensed by the FCC. But we wanted to do

something a little more specific to make sure it was

covered. So that's why you saw the addition of

Condition 33.

I will say as far as putting the burden on the

Applicant, you know, I think I would contend that it

does. Despite the more clear language that the Applicant

intended to offer in Condition 32, the way we read that

last sentence I would say the last clause could be read

like this: Navigation, communication, transmitting, or
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receiving equipment, and will assist those landowners in

implementation of mitigation.

And so we are saying that in assisting those

landowners in implementing that mitigation, there is a

burden placed on the Applicant.

COMMISSIONER NELSON: If the landowner incurs

expense in that mitigation, is that expense to the

landowner or to the Applicant under provision 33?

THE WITNESS: Well, I think you could -- I think

it's ambiguous. But I would assume that at least some of

that expense would be incurred by the Applicant.

COMMISSIONER NELSON: If there were expense

incurred in mitigation under paragraph 26, is that

expense incurred by the person receiving the interference

or by the Applicant?

THE WITNESS: I'd say that's much clearer in

showing that the Applicant is the one that has the

burden.

COMMISSIONER NELSON: Would Staff have any

objection to making paragraph 33 clearer in that if there

were any expense, that it would be to the Applicant, not

the landowner?

THE WITNESS: Speaking for Staff, I'm somewhat

hesitant, given the language that we've agreed to in the

Stipulation as far as supporting the Stipulation as it's
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written. I think I'd probably have to defer that to my

attorney.

MR. SMITH: Can I ask a clarifying question

here? Are we talking about existing unlicensed systems

or anything somebody might purchase at any time out into

the infinitely foreseeable future here?

THE WITNESS: On Condition 26?

MR. SMITH: No. 33. Unlicensed.

THE WITNESS: I think that could be applied to

future equipment.

MR. SMITH: But as of now at least -- okay. I

guess that -- that kind of answers it. It just hits me

that at some point maybe -- and, again, we don't know

what vendors are going to do there, I guess, out in the

future, if they were going to go to lower demand or

whatever.

Then all the sudden we're in the license domain

again; correct?

THE WITNESS: Well, I mean, in all honesty, I

don't know of a case -- and I've been searching. I don't

know of a case in which any of the equipment that's

currently in use has been affected by a transmission line

anywhere, and I would assume that folks that are

designing that equipment are designing it around the

known interference issues with transmission lines. So I
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don't think we're going to have an issue.

MR. SMITH: Okay. And can I ask you, as far as

you know, to your best knowledge, has the Commission ever

received any complaint or other kind of communication

out there from a -- from people who are near high

voltage transmission lines about interference with such

systems?

THE WITNESS: As far as I know, the Commission

has never received a complaint.

MR. SMITH: Okay.

COMMISSIONER NELSON: If I could continue, so

you would agree with Mr. Leman's earlier testimony that

other than very brief line of sight interruption, there

is very likely to be no interference with these ag GPS

systems; is that correct?

THE WITNESS: That is correct.

In fact, one of the -- one of the manufacturers,

one of the engineers who designs the equipment shared

with me that he actually mapped transmission lines using

the same -- the same equipment that they're putting on

tractors.

So, I mean, the job was to use the equipment

around transmission lines. They didn't have any issues.

COMMISSIONER NELSON: And so if a Commissioner,

for example, were to suggest a change to paragraph 33 to
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require the Applicant to pay for any mitigation, the

likelihood of any liability or actual payment for

mitigation on the part of the Applicant would be very

low; is that correct?

THE WITNESS: That is correct.

COMMISSIONER NELSON: Moving on to another

topic. Thank you for helping us with that. And I'm

going to ask all of these same questions to the

Applicant. Okay? Just so that you all know where I'm

going.

The Soybean Cyst Nematode Mitigation Draft, when

I first saw that filed and it said Draft Plan and I read

through it my initial reaction was, okay, I understand

why they labeled it Draft because it's really brief. And

now I've come to understand that, no, this is, in fact,

the sum total of what's being proposed.

Are you comfortable that it is fully enough

fleshed out to really provide some significant parameters

for the construction of the line and protection in this

area?

THE WITNESS: I would say I'm not comfortable

with the plan as is alone. I would point to the extra

clause that we added that requires some additional

consultation with an expert or a specialist.

COMMISSIONER NELSON: Let me ask you about that
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additional clause. It says specifically, and this is in

paragraph 17, "In consultation with a crop pest control

expert."

That doesn't necessarily mean that that person

has any expertise whatsoever with SCN. Would that be

correct?

THE WITNESS: Yeah. I think you could argue

that. I would not say that that's the intention.

COMMISSIONER NELSON: I understand that. But I

also understand that there are crop pest folks that have

varying degrees of expertise and varying --

MR. WELK: I would hope, Commissioner Nelson,

we would be smart enough to figure out if this addresses

SCN, that we would have someone who understood SCN.

COMMISSIONER NELSON: That would be my hope

also.

MR. WELK: Apparently the universe of SCN

experts is rather limited.

COMMISSIONER NELSON: That's what we gathered

today. Understand.

Let me move to a third issue. And I believe

this issue was brought up in Aberdeen about having a

construction manager that would be adequately trained on

compaction issues so that this would be able to determine

when they would need to halt construction if it would
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cause excessive compaction based on the soil conditions

at the time.

Was there any consideration given in making that

a specific part of the Settlement Stipulation, or what

comfort does Staff have that that would be adequately

taken care of?

THE WITNESS: Can you tell me again what

exactly -- what exact condition you're --

COMMISSIONER NELSON: I'm not looking at any

particular condition here. I'm referring to something

that I heard in Aberdeen that concerned me. But I'm

wanting to know how is that being addressed?

THE WITNESS: Can you remind me the practice?

COMMISSIONER NELSON: Exactly.

In Aberdeen I understood there was concern about

compaction. And there was a line of discussion about,

okay, who has the ability to say we're not going to

construct today because the soil's too wet; we're going

to cause excessive compaction.

My recollection was that the Applicants

responded we've got a construction manager on site. That

person's got the authority to say no, today we're not

constructing because today's too wet. It's going to

cause excessive compaction. There was a question about

how do we know that person is adequately trained to make
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those decisions?

So that's the point I'm at. How do we know

that? What is there in here that would give us some

comfort in that area?

THE WITNESS: Sure. I guess I would point to

more the Application and in explaining the way the

company intends to build the line and the practices they

intend to follow.

And I believe the Application and those types of

statements the company has made through data requests and

things like that have all been incorporated into the

Stipulation. So I don't think there's a condition that

points to that.

But I guess in my review of the Application I

didn't feel like that was a major concern. And given the

other transmission siting dockets we've had in the past

and lack of complaints received as a result of those, I

don't -- I guess I don't see that as being an issue.

COMMISSIONER NELSON: Thank you.

And the last question, and this is something

that I've talked about at each of our public meetings, is

whether or not the line could be moved from in the field

to the edge of the road right of way.

Obviously, that's not something that's being

required. Did Staff give that any consideration as to
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making that a requirement? And I understand and I do

appreciate the Applicant's response to the legal hurdle

that that would pose in having to apply for variances or

waivers from the county.

THE WITNESS: Well, Staff, I guess -- we have a

legal opinion or Staff as a whole believes that we're not

allowed to tell the company where it put the line. We

can tell them yes or no or yes with conditions. So we

don't ever take that sort of tact.

We did ask a lot of questions as to why they

wouldn't put it along the road. I think for the most

part we were all in agreement that that's probably the

best place to put the line, unless there's some other

extenuating circumstances that require it to be out in

the field.

COMMISSIONER NELSON: That's all the questions I

had for you.

MR. SMITH: May I ask one follow up related

to --

COMMISSIONER NELSON: Sure.

MR. SMITH: Could you turn to paragraph 18.

Was it Staff's basic understanding that that

paragraph adequately addresses the compaction issue, that

you restore to what is basically achievable?

THE WITNESS: Yes. I would say as far as my

006067



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

382

answer to Commissioner Nelson's question, I think he was

talking a little bit more about the process than the end

result.

MR. SMITH: Okay. You mean of not causing

compaction in the first place?

THE WITNESS: Correct.

MR. SMITH: Okay.

COMMISSIONER NELSON: That's all the questions

I've got for Mr. Rounds, unless -- I see there are some

other hands waving.

COMMISSIONER FIEGEN: Not for Mr. Rounds.

MR. SMITH: Not for Mr. Rounds. Okay.

Chairman Nelson, do you have any questions of

Mr. Rounds related to --

CHAIRMAN HANSON: Chairman Nelson?

MR. SMITH: I'm sorry. It's getting late.

You're both "sons."

Chairman Hanson.

CHAIRMAN HANSON: Mr. Roundson [sic], could you

tell us when we dealt with Keystone and we dealt with

similar situations here from the standpoint of

compaction, did you design or do you know if that --

those paragraphs were designed similarly to how

Keystone's was designed?

I didn't bother going back and looking at those
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conditions, and I had forgotten to do that.

THE WITNESS: And I was not actually involved in

Keystone. I can say that a lot of the terminology in

here did come out of conditions that were imposed in

Keystone and were probably first used in Docket EL10-016,

which was the Brookings -- Brookings to Hampton CapX

line.

We had a couple of other analysts, engineers,

who had been active in the Keystone line and brought some

of those conditions over. I think in the past we weren't

nearly as concerned with a couple of the I'd say

construction practices prior to the Keystone siting.

CHAIRMAN HANSON: We spent a great deal of work

on it at that juncture to make sure we had it right. I

was just curious on it. I'll take a look at it.

Thank you. That's all I have.

MR. SMITH: And you had none for Mr. Rounds,

Commissioner Fiegen?

Okay. Then we'll turn to the parties. I'll get

to you there, Mr. Schuring. I thought maybe we should go

in our usual party order here.

Applicant, Mr. Welk, any questions for

Mr. Rounds?

MR. WELK: No. I think we will respond to

Commissioner Nelson's questions similar to what
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Mr. Rounds did.

MR. SMITH: Okay. Mr. Pesall, any questions?

MR. PESALL: Yes. Thank you.

CROSS-EXAMINATION

BY MR. PESALL:

Q. Turning your attention to No. 26 of the Settlement

Agreement, would it be yours or Staff's interpretation

that the Applicant's obligation to help mitigate

communication interference apply to nonlicensed,

two-way radio communications like CB?

A. I would say to the extent that the equipment is

licensed, I would argue that it does. The reason that we

had created the other clause was because we thought it

maybe was a little bit ambiguous towards licensed --

licensed equipment.

Q. So just to be clear, as long as the equipment is FCC

licensed, commercial, off-the-shelf equipment, whether

the operator has a license or not, it's your

interpretation that this would cover it?

A. That's correct.

MR. PESALL: No other questions. Thank you.

MR. SMITH: Mr. Schuring.

CROSS-EXAMINATION
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BY MR. SCHURING:

Q. Mr. Rounds, in preparing the Stipulation, are you

aware if there is any bonus or penalty in reference to a

deadline for completion?

A. You mean as far as --

Q. My question refers to -- let me explain it just a

little bit further before you answer it.

Keystone was brought up. I have direct experience

with Keystone because it crosses our land a mile and a

half. There were some of us landowners that were assured

at public hearing and there was approximately 10 of us

that took them to court on their easement. And under

oath they testified we won't be out there unless you can

be out there.

Who's going to have control of when they're on the

property and when they're not. And they told the judge,

well, we won't be out there if it's not fit to be out

there.

Bottom line is they took dozers out and pushed the

topsoil away so they could continue the work. And one of

the project people said we've got to get this done. We

got a deadline to meet.

So has there been any discussion that -- I don't

think that language fully protects that from happening if

there's nobody in charge to say -- and it almost has to
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be an independent party to say you shouldn't be working

today because the conditions aren't fit.

Was there any discussion or any reference to

anything like that?

A. Any reference to an independent party?

Q. Well, I don't think the language that you've

incorporated into the Stipulation says, no, they can't

work -- you know, somebody's got to make -- somebody's

got to call that shot.

A. Well, I think the Applicant has said that they won't

do that; right? So under this Stipulation they're

basically swearing that they won't.

Q. We also had that same commitment or verbiage before,

and it didn't stop them. I realize that was a pipeline

versus a transmission line, but still you're hiring

outside parties to do the work.

And that's why my question is if there's a bonus or

a penalty on a completion date, they tend to be out there

when they shouldn't be out there.

A. And, you know -- in Keystone I believe we had a

third party -- I can't remember the word.

MS. CREMER: Liaison.

A. A liaison is what we called them. And there was the

consideration of doing something like that for this

project. I'll say in the end we obviously didn't put it
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in the Stipulation at the end of the day. But, I mean,

it's something we've done in the past.

Q. And for what reason didn't you think it was

necessary in this project?

A. Well, in the case of putting in a pipeline the

impacts obviously to it the ground are quite a bit more,

that you've got to dig up, you know, basically a line

from the north end of the state to the south end of the

state.

In this case you're just drilling holes, a couple of

holes per mile. So, you know, it's -- it's, at least in

order of magnitude, smaller impact.

Q. Pipeline you're not driving cement trucks out across

the field. You've got heavy equipment removal -- those

core samples got to be removed someplace.

MS. CREMER: And I'm just going to object at

this point. We're getting a little far afield.

MR. SCHURING: Okay.

MR. SMITH: Okay.

MR. SCHURING: No further questions.

MR. SMITH: I mean, I'm just going to ask you

one question on that because it's the opposite of what

I've seen with pipeline is would you agree that the

equipment used in pipeline construction is massively

huger and more land affecting than will be used in this
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situation? If you know.

THE WITNESS: I would say in my limited

experience that the equipment used in a pipeline -- or to

construct a pipeline is quite a bit larger.

MR. SMITH: Thank you.

MS. CREMER: I do have a question.

MR. SMITH: Go ahead.

REDIRECT EXAMINATION

BY MS. CREMER:

Q. And I think it's 17. If you look at paragraph 17, I

think we used the term "crop pest control expert."

Do you see that?

A. Yes.

Q. Do you recall when we were drafting this -- I think

we originally had soybean nematode cyst -- soybean cyst

nematode expert.

Do you recall why we changed that?

A. I do not.

Q. So if I prompted you, do you recall that we did that

thinking it was better to have it broader in case there

was something other than a soybean cyst nematode?

A. Yes. Yes. I believe that was the idea. I think

that was Darren's idea, not mine.

Q. And I think you would be correct.

MS. CREMER: And that's all I have.
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MR. SMITH: Okay. Any other questions of

Mr. Rounds?

Okay. Thank you.

(The witness is excused.)

MR. SMITH: Commissioner Nelson, do you want to

proceed?

COMMISSIONER NELSON: Yeah. I think if we can

go to the Applicant then and delve into this question, my

question in the difference in paragraphs 26 and 33,

whoever you'd like to have deal with that.

MR. WELK: Well, 26 would be Jon Leman. That

was the one that we consulted with on that.

Do you want him to be called, or do you want me

to just try to answer it?

COMMISSIONER NELSON: Why don't you just give me

your answer, and then let's go from there.

MR. WELK: Well, I think the thing that we would

be concerned about is in responding to the unlicensed

agricultural navigation equipment we would want to be

sure that it's not a line of sight issue. We've already

agreed that if that was the logical conclusion, the pole

shouldn't be there. All right?

So we want to make sure if the interference is

because of the structure itself in a sense of line of

sight, that's not an unreasonable inference if you permit
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the line.

So other than that, I'll ask Jon. Where is he

at?

We don't have anything else to add other than

what the Staff said.

COMMISSIONER NELSON: So would you be -- and

just so that you know, I concur with Mr. Leman and

Mr. Rounds in that the likelihood of any interference

other than the line of sight issue -- you know, I am

convinced that it's not there.

Would you be opposed to adding language to 33

similar to what we find in 26 requiring the Applicant to

assist with the mitigation if anything like that would be

found?

MR. WELK: No. We wouldn't object, as long as

you except out the "line of sight."

COMMISSIONER NELSON: Absolutely. That's

understood, and that's on the record and I think

everybody understands that. I would certainly be -- and

I would leave it up to you and Staff to figure out the

exact language of that change.

Moving on then to the Soybean Cyst Nematode

Draft, Mitigation Draft, and I -- I understand Mr. Ford

as he was testifying that a lot of it's going to depend

on what you find when you get out there.
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But I'm wondering is there any way to flesh that

out a little bit further so far as what your sampling

methodologies might be?

MR. WELK: Well, if you look at Exhibit 23, it

talks about the protocols established by SDSU. So we

didn't want to micromanage the protocol and tell

somebody. So at least from the Applicant's standpoint,

we felt that we all had some confidence in SDSU. So, I

guess, even those of us that come from further south

institutions --

COMMISSIONER FIEGEN: Be careful.

MR. WELK: Very careful. So we thought since

they are our experts in the state, we would want to do

that.

And to be quite candid with the Commission and

others, we've tried to ask for private information and

they won't give it to us and they're very reluctant and

we don't want to put them in the middle of anything.

We are going to try to have them as a

consultant. But as those of you that know with higher

ed., they may not want to do that, for many reasons.

So we don't know where we're going to go. I

think you can trust us to find somebody who will be a

broader expert and have some SCN, but we don't have some

person now.
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So we want to have somebody that -- if it isn't

us determining the protocol, it's some expert. And

that's really what we're getting to. And I don't know at

this point unless we get into the minutia and you want to

micromanage the protocol, it ought be developed with the

expert's consultation.

So that's why it's somewhat broad. And you can

see even in the discussion today, when you get into

micromanaging that area, we think it's up to the expert.

And we'd like to use SDSU, but we understand their

limitations. We may not be able to. That's where it's

currently at.

COMMISSIONER NELSON: Well, you've put me in a

little bit of a box. Because, obviously, I'm not going

to bash or question SDSU's expertise.

So you've attempted to find somebody there who

can establish a protocol, but thus far have not found a

person or willingness; is that correct?

MR. WELK: Well, we know, contrary to

Dr. Tylka's situation, the person he identified as

Emmanuel someone has been who we've been talking with.

Not me.

But I think there's been a reluctance. Because,

first of all, the practicality of this is when is the

sampling going to be done? And those of you in
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Government understand this well. There's a fiscal year

that starts July 1. And when is there a contract? And

when does it have to be approved? And this line is a

couple of years away. And we're into that minutia,

trying to do that, and higher up is trying to approve it,

and all the things you're very familiar with.

So we have to work through those machinations

with SDSU, whether they want to do it or not do it. If

they perceive they're not -- you know, they want to

maintain neutrality in testing protocols. All of that

we're dealing with, and that's why it's impractical right

now to address it.

That's why we thought in order to give you some

degree of solace, we're okay to get the expert. You

know, we know we have to have somebody who has that

expertise. And, as Karen said, it's even broader than

that, but it is a limited amount and we'll go to our

first resources, and if not, we'll continue to look.

The good news is it's not next week.

COMMISSIONER NELSON: Yes. That's correct.

Thank you.

I think you make -- the only other question I'd

throw your direction is this question of a construction

manager adequately trained in compaction and making sure

they're sensitive to not being out there when they
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shouldn't.

MR. WELK: That's in the -- not my wheelhouse.

That's more Mr. Ford.

And, Mr. Ford, do you want to respond to that?

Henry.

He's trying to get the answer from Danny.

MR. FORD: Yeah. We're just trying to figure

out if there is --

I guess what we're trying to figure out is if

there is a means of acquiring that kind of training other

than OJT. You know, most of those contractors that we

hire as construction managers, you know, have that type

of experience so that they, you know, have something to

rely on.

But whether there is any kind of particular

course or certification that they could get in soil

compaction, I guess we're unaware of that.

COMMISSIONER NELSON: I think at this point I

probably don't have any further questions. And I

understand that answer. My gut tells me -- and I'm from

a farm background. I mean, that's where I come from.

And I suspect that a farmer's going to look at

that issue a whole lot differently than your construction

manager. Because your construction manager's job is to

get the thing built. And a farmer's job is to make sure
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that the land is productive for perpetuity. They look at

it completely differently.

And I guess what I'm looking for is some

assurance that the construction manager will be sensitive

to that perpetuity desire of productivity from that

property.

And I fully understand that the Settlement

Agreement requires remediation. But it's a whole lot

better if you can prevent the problem in the first

place.

That I think is all the questions I've got.

Thank you.

MR. SMITH: Okay. Any other Commissioner

questions involving the Stipulation?

Commissioner Fiegen?

COMMISSIONER FIEGEN: Not for sure exactly if

it's about the Stipulation.

MR. SMITH: Okay. Well, let's discuss it, and

we'll go the direction we need to go.

COMMISSIONER FIEGEN: Mr. Welk, you know, we

talked about crop insurance today. And I know that gets

to be frustrating because we don't know how many insurers

are out there, and we don't know the magnitude of it

because we don't know the damages that could happen the

next 10 years and if they will even claim on that crop
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insurance.

But today -- I believe it was today or

yesterday -- you did ask if you could visit with their

agent and then the crop insurance to get more

investigation and more information.

What do you plan to do with that? Because, as I

talked about today I think it was, there's nothing in

this Stipulation about crop insurance. And it would be a

little hard to write because of the 10-year issue, and we

just don't when the damages are going to occur.

But what do you plan to do?

MR. WELK: Well, we asked, Commissioner, to look

at the policies. As I told you, this is a contract for

insurance. And so in its simplest terms it agrees to pay

certain things and certain terms and conditions.

And I've been doing this 40 years, insurance

comp. And everyone -- people have a different

perception. My State Farm homeowners policy I think is

the same as American Family. It's not. There are

different exclusions, and there are different

definitions.

So what I was trying to point out to you

yesterday, I want to see the policies and to see -- if

you're trying to answer a question, to show -- I mean, we

can go out and get a bunch of policies, but you can't

006082



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

397

change the terms and conditions of the policy. The

policy is what it is.

So I just wanted to look at the terms and

conditions, look at the two that we have, and see what we

have. Because we've got two people who put that issue

and you did here in the record so at least we ought to be

able to look at theirs.

So that's all I want to do is look at it from

the legal standpoint. From the insured's standpoint it's

totally different from the insurer's standpoint. And you

can't change that. I can't change that. It's a

contract. So that was my purpose in asking for that.

COMMISSIONER FIEGEN: So there's necessarily no

plan on maybe amending the Stipulation of put something

in there of a 10-year look back period if damages occur

and it's not covered?

MR. WELK: No. There's no current intent.

We're playing on the crop damage, as was explained

before. You know, for two years we're paying up front,

you know, to try to take care of that. The question

is -- I mean, people can reasonably disagree whether

that's adequate or not. But we've told you what we

intend to do.

And my point in asking you that is to see what's

there. We believe -- we've been told through some
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experts that there are definitions and exclusions that

would not put a temporary disturbance as part of the

damage calculation.

I don't know. That's why I need to see the

contract.

COMMISSIONER FIEGEN: Obviously, I do not know

either. That's why I asked the questions.

My final question is about the route. And as

you know, we can grant or deny or put stipulations on --

or conditions, I guess. So we don't really -- we cannot

direct you where to put your route.

But just could you help me understand the

process? And this might be for Mr. Ford. In Aberdeen

the last public hearing we had some of the Interveners

that suggested a change of route.

And I know it's very frustrating when it gets to

be this late in the game and we are now under state

statute to get this done in a timely manner and we only

have so much time before the Applicant has to have a

decision by the Commission.

But tell me about the process on what you do or

what you've done with the route changes that some of the

Interveners have wanted.

MR. WELK: I would put Mr. Ford on, or I can

summarize what I believe is already in the record.

006084



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

399

The project has considered the route requests

very seriously. And it was described in the testimony

and also the data responses that there is a committee

that sits. And the way it starts is there is actually a

formal route request.

Part of the reason you have seen it and today of

people getting maps and deciding it goes down to this

section line and that section line and it becomes

garbled.

So it starts with a written form from the

landowner with the proposed route. There is engineering

and legal and environmental look at all of those. And

sometimes you found out there has been a better route.

But what one person thinks is a good route from one

perspective may not be. So it's a team effort to look at

it in a studied manner. And we've approved a number of

them.

Some, as in the Peterson reroute, it had to do

with the center pivot. Went out there and said I'm going

to plan a -- and we did that, and then it creates another

issue.

So you can't really as I understand it from the

engineers say, okay, we'll do a reroute without having

another route approved. And that includes landowner and

all the other things. So it is a complicated process,
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and it's not something of just writing on a map that can

be done.

So that's the process. It's been done. There's

a lot of input for people. It's done seriously. It's at

the highest levels; legal, environmental, engineering all

look at this. So that's the process, and that's what

we've gone through.

COMMISSIONER FIEGEN: Sure. And I certainly

looked at all your reroutes and looked at the denied

ones, et cetera.

But since the Aberdeen hearing that we had,

which we had the list of denied ones and your processes

which you certainly just clarified that is in the record,

what did you do with the Aberdeen suggestion when we had

the public hearing, that group of Interveners? I mean, I

know all the other stuff because I've read through all of

that.

MR. WELK: Well, I can have the KLJ people

explain that or have Henry explain that.

Part of it is what is most frustrating, and I

know it is for Mr. Morehouse, is to come up with a route

that's outside the law.

I mean, so I can sit here say we'll study it and

maybe give you my sense. But you're going -- then we're

going to have to go through all re-inputs. Because I
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think it's statutory. I don't think -- I'm not even sure

they can waive it.

I know Mr. Smith and I have, you know, talked

about that, whether that's even something you can legally

do, whether you have jurisdiction to do that. So it

depends on where it's at.

I can ask Mr. Ford or others what we did. Part

of it is trying to find out the route. And I, like you,

Commissioner Fiegen, couldn't follow. Maybe it was the

lateness of the hour. But I couldn't follow it. And

partly I had -- you can see still -- that's why it was

sent to him, 207 was sent to him. Tell us what the route

is. Tell us what it is because we have to start the

process.

So there were communications. Maybe I don't

know because I wasn't involved in it. If you want

someone to answer that precisely?

COMMISSIONER FIEGEN: Thank you. Yes, I would

like that. Thank you.

MR. WELK: Who would be the right one to talk

about that?

Mr. Ford represented to me it did not go to the

committee. It went only to KLJ. So I would have to have

somebody from KLJ answer that for you.

Mr. Fasteen, are you able to do that? Or we
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also have the agent who was here. Who can testify about

that?

Terry?

MR. FASTEEN: I'm just reading what the agents

wrote.

MR. SMITH: We're going to take a few minutes,

and whoever you -- is going to have to take the stand and

be sworn for this.

MR. WELK: That's fine.

MR. SMITH: So we will do that.

Say, Tom, one other question before we break

here. On those insurance policies, and I don't -- I

guess, procedurally it's kind of weird, but, I mean, the

documents that are Intervener documents basically, are

those something that the parties could agree that we

could introduce as exhibits at the time they're

produced?

MR. PESALL: I think Mr. Pesall would be willing

to stipulate to late admission of an exhibit for his

policy at least.

MR. SMITH: What do you think, Mr. Welk?

MR. WELK: Yes. I believe that's the

appropriate procedure, and we should ask who's going to

furnish that.

Mr. Schuring, were you the one?
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MR. SCHURING: Yes. I have no issue with it.

MR. SMITH: And it doesn't bother me if you want

to, you know, remove names and whatever might be in

there. You know, I don't know what's in them. If you

wanted to white that out or black it out so it's not all

public. But I just think those should be part of the

record.

Any objection to having those introduce,

Mr. Morehouse?

MR. MOREHOUSE: No, there's not.

MR. SMITH: Okay. Karen, any objection?

MS. CREMER: No. No objection.

MR. SMITH: Okay. Well, why don't we go that

route and, you know -- those can be circulated to all

parties, correct, before we --

MR. WELK: Yes. Why don't we reserve

Exhibit 208 for Mr. Pesall and 209 for Mr. Schuring's

insurance policy.

MR. PESALL: Could I use 111, just so my

numbering system's --

MR. WELK: I'm sorry. 111 and 208.

MR. SMITH: With that, should we take a break to

give them a chance to figure out who it is that should be

addressing those questions?

Five minutes?
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(A short recess is taken.)

MR. SMITH: Let's call the hearing back to

order.

And, Mr. Welk, what have you decided with

respect to --

MR. WELK: Well, I made some inquiry, and I have

a witness. But here's what the bottom line is as I've

been informed.

The belief of KLJ, the land agents, is that they

believe that Mr. Morehouse had accepted the 1,200 foot

deviation. So the first time that they learned that he

didn't was at the May hearing, May 20. So they thought

they had a deal, so to speak, in parlance.

There has been no contact with him since. There

is a process, a reroute process, that should be followed.

I'm not sure today even what his route is and where it

is. And when the discussion was had about what his other

route was it was outside of the statutorily required

notice period so there wasn't a follow up. Because the

route couldn't possibly be done they didn't think at that

point in time, and so there was no contact.

And I have an agent, the actual agent that

spoke, and would testify about her understanding as to

the 1,200 foot was there. But I can represent after

talking with them there was no contact with him
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afterwards.

So that's the representation, Commissioner

Fiegen.

MR. SMITH: Commissioner Fiegen, do you want to

weigh in?

COMMISSIONER FIEGEN: No additional questions.

MR. SMITH: Any other Commissioner questions at

this point in time?

Okay. Then let's turn -- you know, Mr. Welk has

expressed his views on oral argument today. And, again,

another option, of course, would be either oral argument

or just Commissioner questions at the August 6 decision

proceeding when the Commission takes it up for decision.

Mr. Pesall, what's your thought?

MR. PESALL: Well, I would like the opportunity

to make a very brief oral argument either today or

perhaps it would be better to do so at the beginning of

the proceedings on August 6.

MR. SMITH: It just hit me then that the

briefing would be done. But it's up to you. Either way

you want to do it. And after you've heard the briefing,

you know, you guys might -- you know, it might offer you

an opportunity then to orally respond and address things

that have occurred in that process. But it's up to you.

MR. PESALL: Having appeared before the Supreme

006091



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

406

Court but not this Commission before, I would prefer to

brief and then argue.

MR. SMITH: Any Commissioner thoughts on that?

You know, and I know -- Commissioner Fiegen has a little

bit of a -- she's probably going to be on the telephone.

But, on the other hand, in this day and age, you know,

you can basically be present no matter where you are.

And so --

Well, should we at least tentatively plan on

that? We have a briefing schedule set by order. And we

will at least, you know, keep open the opportunity for

oral argument on the 6th, if the parties so choose to do

so.

How is that?

MR. PESALL: Then we have the option of waiving

it if it didn't appear necessary?

MR. SMITH: Right. It could be with written

submissions, the exchange, that everybody may feel that

we've just about beaten a dead horse at that point in

time.

Why don't we leave the decision on that for

discussion and hopefully agreement at a later date once

we see kind of how the briefing goes. How is that?

Any thoughts from any of the other parties as to

that?
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Mr. Schuring or Mr. Morehouse, is that

acceptable, that we go that path or --

MR. SCHURING: Yes.

MR. MOREHOUSE: Sure.

MR. SMITH: Because, you know, I mean, it's not

quite, I guess, oral argument, but we've had a -- we've

heard a lot about what's going on already in the last two

days so maybe giving it a rest for a month while we brief

and all of that isn't a bad idea.

Karen, any thoughts?

MS. CREMER: I'm all out of thoughts. I got

nothing.

MR. SMITH: Okay. Well, I think we'll do that.

We've got the briefing schedule set up. And I think, as

far as I'm concerned, unless someone has something else

to address, I'm going to adjourn the hearing.

With that, the hearing is adjourned in

Docket EL13-028. And thank you, everyone.

(The hearing is adjourned at 4:25 p.m.)
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